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Secretary, Interstate Commerce Commissioﬂ'-"' - t;
12th and Constitution Avenue NW 1991 -3 05 M > ©
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Dear Secretary:

I have enclosed an original and one certified copy of the document
described below, to be recorded pursuant to Section 11303 of Title
49 of the United States Code.

This document is a railroad equipment lease agreement, a primary
document, dated the 16th day of November, 1990.

The names and addresses of the parties to the documents are as
follows:

Lessor: ITG, Inc.
106 North Main
Victoria, Texas 77901

Lessee: Consolidated Rail Corporation
Six Penn Center Plaza, Room 1310
Philadelphia, PA 19103-2959

]

A description of the equipment covered by the document is as
follows: 40 open top gondola railway cars, as more particularly
described on the list attached hereto as Exhibit A.

A fee of $15 00 is enclosed. Please return the original and any
extra coples not needed by the commission for recordation to Craig
G. Friemel at First Victoria National Bank, P. O. Box 1338,
Victoria, Texas 77902.

A short summary of the document to appear in the index follows:

Railroad Equipment Lease between ITG, Inc., 106 North Main,
Victoria, Texas, and Consolidated Rail Corporatlon Six Penn Center
Plaza, Phlladelphla, Pennsylvania 19103-2959, dated November 16,

1990, and covering 40 open top gondola railway' cars, initial
numbers 9120 through 9159.

One DelLeon Plaza Colony Creek Branch
P O Box 1338 1206 N John Stockbauer
Victoria, Texas 77902 N Victoria, Texas 77901

512/573-6321 512/573-1088
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Secretary, Interstate Commerce Commission
Page 2
December _27 , 1990

Very truly yours,

FIRST WICTORIA NA NAL BANK

N

By: Craig G. Friemel
Its Vice President

STATE OF TEXAS §
COUNTY OF VICTORIA §
This instrument was acknowledged before me on December &ZZ ’

1990, by Craig G. Friemel, as Vice President of First Victoria
National Bank.
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. Ngfary Public, State of Texas

Noton Pubme
STt OF TeXAS
o My Comiricson genens i{
e ™ Soprannny 27 1994 g
i

(R ¥
b‘m PSS e O, TIIRIDOT AL, WV?G@:‘—Q




EXHIBIT A

Car Numbers: 9120 through 9159
Car Owner Marks: ITGX

Class of Car: HK H330

Number of Cars: Forty (40)

Capacity of Cars: 108-Ton 4040 Cu. ft.
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o 1/22/91
Fnterstate €ommerce Commigsion

Washington, D.E. 20423

OFFICE OF THE SECRETARY

¥
Craig G,Friemel
/S Victoria National Bank

P.0.Box 1338
Victoria, Texas 77902

Dear .
Sirx:

! The enclosed dcoument(s) was recorded pursuant to the

provisions of Section 11303 of the Insterstate Commerce Act, 49

U.s.C. 11303, on 1/2/91 at 3:05pm , and assigned

recordation number(s). _
17164 & 17164-A

| Sincerely yours,

| Sidney/L. Strickland, Jr.////7

Secretary



~ COUNTERPART NO. 1 _ .

THISE %%{*:ILROAD EQUIPMENT LEASE, No. ITG 2360, (’Q/JM,
"Lease") is"entered into as of this 16th day of Novembepyrwn
1990 by and between ITG INCORPORATED, a Texas corporation ”4; " ‘%7
(hereinafter referred to as "Lessor"), and CONSOLIDATED RAIL Q‘"””/Ss/m,
CORPORATION, a Pennsylvania corporation (hereinafter referred i
to as "Lessee").

WHEREAS, Lessee desires to lease from Lessor and Lessor
desires to lease to Lessee all of the items of equipment
specified in Exhibit A attached hereto (hereinafter
collectively referred to as the "Units" and singularly re-
ferred to as a "Unit") on the terms and conditions stated
herein.

NOW, THEREFORE, in consideration of the mutual premises,

covenants and agreements set forth herein, the parties hereby
agree as follows:

1. Lease of Units. Lessor hereby leases to Lessee and
Lessee hereby leases from Lessor the Units, to have and to
hold the same unto Lessee for the period (a) as to each Unit,
commencing on the date that such Unit is delivered to and
accepted by Lessee (the "Delivery Date") up to but not
including the first day of the month following the Delivery
Date for the last Unit hereunder (the "Commencement Date")
(such period from the Delivery Date of a Unit up to but not
including the Commencement Date hereinafter referred to as
the "Interim Term” for such Unit) and (b) as to all Units,
commencing on the Commencement Date and ending on December
31, 1993 (the date 36 months after the Commencement Date (the
"Basic Term Expiration Date"), or such earlier date as this
Lease may be terminated with respect to the Units, or any of
them, in accordance with the provisions hereof. The period
of time commencing on the Commencement Date and ending on the
Basic Term Expiration Date shall sometimes hereinafter be
referred to as the "Basic Term." The Interim Term and the
Basic Term shall sometimes hereinafter be referred to as the
"Term". /

In the event the 40 ITG 9000 Series cars covered under
this Lease cannot load and discharge an amount equal to that
loaded and discharged by the 51 Conrail rapid discharge
hopper cars currently in service to Ohio Valley Coal Company
in the same or less time during normal operation
("Load/Discharge Time"), the Lessee shall have the one time
right to cancel this Lease in its entirety within 30 working
days (exclusive of the holiday period of December 23, 1990
through January 2, 1991) of the initial delivery date of the
cars to the Lessee, provided that Lessee has notified Lessor
via Fax within fifteen (15) working days of initial delivery
that the Load/Discharge Time requirements are not being met
and has further provided Lessor five (5) working days to
correct any related Load/Discharge Time deficiencies.
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Should the failure to meet the Load/Discharge Time
requirements cause a cancellation of the lease, the Lessee
agrees to pay Lessor a minimum of one month’s rental.

Normal operation is defined as all associated material
moving and material handling devices operating efficiently

and not causing a delay in the load or discharge operation of
a car.

2. Rent. Lessee agrees to pay to Lessor, at Lessor's
offices located at 106 N. Main Street, Victoria, Texas 77901
or to such other persons or at such other places as the
Lessor may direct from time to time by written notice to
Lessee, in coin or currency which at the time of payment is
legal tender for payment of public and private debts in the
United States of America, the amount of Rent specified in
Exhibit B attached hereto (the "Rent") during the Term of
this Lease. The Rent provided for herein and then in effect,
shall be due and payable (a) as to Interim Rent in arrears on
the Commencement Date and (b) as to Basic Rent in arrears on
the first day of the month following the Commencement Date
and on the first day of each calendar month thereafter during
the Term of this Lease, with the Final Rental Payment due on
the Basic Term Expiration Date without demand or setoff. The
Lessee shall also pay, as additional rent, all such other
sums of money as shall become due and payable by Lessee to
Lessor under this Lease (the Interim Rent and any additional
rent due hereunder are sometimes hereinafter referred to as
"Gross Rent"). All past due installments of Gross Rent shall
bear interest from date due until paid at the greater of
(a) fourteen percent (14%) per annum or (b) the annual rate
of five percent (5%) plus the prime rate announced from time
to time by the Wall Street Journal during the period of
delinquency, but in no event greater than the maximum rate
permitted by applicable law.

This Lease is a Full Maintenance Lease and except as
expressly provided herein the Lessee shall not be entitled to
an abatement of rent or additional rent, or setoff against or
recoupment or reduction of Rent or additional rent,
including, but not limited to, abatements, setoffs,
reductions or recoupments due or alleged to be due by reason
of any past, present or future claims or counter-claims of
the Lessee against the Lessor under this Lease. Except as
expressly provided herein the Lessee’s obligations hereunder,
including its obligations to pay all Rent, additional Rent
and other amounts hereunder, shall be absolute and
unconditional under any and all circumstances, and, except as
otherwise expressly provided herein, this Lease shall not
terminate, nor shall the respective obligations of the Lessor
or the Lessee be otherwise affected, by reason of any defect
in or damage to or loss of possession or loss of use or
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destruction of all or any of the Units from whatsoever cause,
any liens, encumbrances or rights or other restriction
against the Lessee’s use of all or any of the Units, the
interference with such use by any person, the invalidity or
unenforcablility or lack of due authorization of this Lease,
any insolvency of or any bankruptcy, reorganization or
similar proceeding against the Lessee, or for and other cause
whether similar or dissimilar to the foregoing, it being the
intention of the parties hereto that the rents and other
amounts payable by the Lessee hereunder shall continue to be
payable in all events in the manner and at the times herein
provided unless the obligation to pay the same shall be
terminated pursuant to the express provisions of this Lease.
So long as no Event of Default exists hereunder if Lessor or
anyone lawfully claiming under or through Lessor shall
interfere with Lessee’s possession and us of any Unit,
Lessee’s obligation to pay Rent with respect to such Unit
hereunder shall abate for so long as such interference
continues and nothing in this Section 2 shall be deemed to
constitute a waiver of any claim or right of action that

Lessee may have against Lessor as a result of this Lease or
otherwise.

3. Delivery and Acceptance of Units. Lessor, at its
expense, will cause each Unit to be tendered to the Lessee at
such point or points as are set forth on Exhibit B attached
hereto. Prior to such tender Lessee will cause its
authorized inspectors or representatives to conduct a Jjoint
inspection of the Units with representatives of Lessor, and
if such Units are found to be satisfactory to Lessee and in
good operating order and repair, to accept delivery of such
Units ( or so many of such Units as are acceptable to Lessee)
and to execute and deliver to the Lessor a certificate in the
form of Exhibit C hereto signed by a responsible officer of
the Lessee acknowledging the delivery of the Units by Lessor,
the conformance of such Units to the requirements of the
Interchange Rules of the Association of American Railroads
and the acceptance of the Units by Lessee, whereupon such
Units shall be deemed to have been delivered to and accepted
by the Lessee under this Lease and shall be subject
thereafter to all of the terms and conditions of this Lease
and such Lessee’s certificate shall be absolutely binding
upon Lessee. On the first day of 'the month following the
delivery to and acceptance by Lessee of all Units shown on
Exhibit A, unless otherwise agreed between Lessor and Lessee
(the "Commencement Date'"), the Interim Term as to all Units
shall end and the Basic Term commence.

4., Maintenance and Repairs. Lessee shall promptly
notify Lessor upon receipt by Lessee of knowledge of any
damage to any of the cars. Lessor shall, at its expense,
perform, arrange, and pay for all maintenance and repairs
made necessary by ordinary wear and tear, or otherwise
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necessary to keep the cars in good condition and repair under
the Interchange Rules. Except for running repairs (as
specified in the Association of American Railroads Rules for
interchange) Lessee shall not repair, or authorize the repair
of, any of the cars without Lessor’s prior written consent
which shall be promptly given. The amount Lessor will pay
for such running repairs shall not be in excess of the
published car repair billing (Office Manual--

AAR), in effect at the time the repair is made, provided by
the Association of American Railroads. If any car becomes
unfit for service and requires repairs, other than repairs
made by railroads, rental charges will cease five (5) days
after receipt of such car at a shop authorized by Lessor,
provided that Lessee has notified Lessor prior to the time
car is routed to shop. In the event Lessee fails to so
notify Lessor, rental charges shall cease five (5) days after
receipt by Lessor of notification of the arrival of the car
at a shop authorized by Lessor. The shop of Berwind Railway
Service in Hollidaysburg, Pennsylvania shall be the primary
shop authorized by Lessor for making repairs. In all cases,
after a car has been repaired, Lessor will notify Lessee
according to paragraph 20 hereof and Lessee will promptly
thereafter cause such repairs to be inspected and, upon
inspection will furnish Lessor written acceptance of such
repairs. Rental charges will resume on the earlier of the
date of acceptance after inspection or six (6) days after
Lessee received notice from Lessor that repairs have been
effected. 1In addition to the requirements of paragraph 20,
all notices with respect to this paragraph 4 shall be made
initjally by fax transmission followed by confirmation

copies mailed according to paragraph 20. Repair and
maintenance notices to Lessee shall be sent to Mr. Tonm
McGraw, Director of Finance, Room 1310, 6 Penn Center Plaza,
Philadelphia, Pennsylvania 19103 at fax number (215) 977-5346
with copies to Mechanical Department, Attention L. L. Kane,
or, W. T. (Bill) Kelly at fax number (215) 977-1310. Repair
notices to Lessor shall be sent to ITG, INC., P. O. Box 1777,
Victoria, Texas 77902, Attention C. L. Perkins at fax number
(512) 573-6452.

If any repairs are required as a result of Rule 95
damage, the misuse by or negligence of Lessee, its consignee,
agent, or sublessee, or while on a railroad that does not
subscribe to, or fails to meet its responsibility under, the
Interchange Rules of the AAR, or while on any private siding
or track or any private or industrial railroad, the rental
charge shall continue during the rental period, and Lessee
agrees to pay Lessor for the cost of such repairs. It is
understood that no rental credits will be issued for cars in
a shop for repairs which are Lessee’s responsibility.

5. Disclaimer of Warranties. LESSOR, BEING NEITHER THE
MANUFACTURER OF THE UNITS NOR THE MANUFACTURER'S AGENT,
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HEREBY EXPRESSLY DISCLAIMS AND MAKES TO LESSEE NO WARRANTY OR
REPRESENTATION, EXPRESSED OR IMPLIED, OR MERCHANTABILITY OR
FITNESS FOR ANY PARTICULAR PURPOSE OR OTHERWISE, INCLUDING,
BUT NOT LIMITED TO: THE FITNESS FOR USE, THE DESIGN OR THE
CONDITION OF THE UNITS; THE QUALITY OR CAPACITY OF THE UNITS;
THE WORKMANSHIP IN THE UNITS; OR THAT THE UNITS WILL SATISFY
THE REQUIREMENTS OF ANY LAW, RULE, SPECIFICATION OR CONTRACT
PERTAINING THERETO, IT BEING AGREED THAT ALL SUCH RISKS, AS
BETWEEN LESSOR AND LESSEE, ARE TO BE BORNE BY THE LESSEE.
LESSOR IS NOT RESPONSIBLE OR LIABLE FOR ANY DIRECT, INDIRECT
OR CONSEQUENTIAL DAMAGE TO OR LOSSES RESULTING FROM THE
INSTALLATION, OPERATION OF USE OF THE UNITS OR ANY UNIT.
Lessor hereby acknowledges that any manufacturer’s and/or
seller’s warranties are for the benefit of both Lessor and
Lessee. Lessee’s acceptance of delivery of the Units shall
be conclusive evidence, as between Lessor and Lessee, that
each Unit described in any Lessee’s certificate executed
pursuant to Section 3 above, is in all of the foregoing
respects satisfactory to the Lessee, and the Lessee will not
assert any claim of any nature whatsoever against Lessor
based on all or any one of the foregoing matters.

6. Use of the Units. Lessee agrees, for the benefit of
Lessor, to use the Units predominantly in the United States
and to comply in all respects with all laws of the
jurisdictions in which operations involving any Unit subject
to this Lease may extend, with the Interchange Rules and the
Codes of Car Hire and Car Service Rules of the Association of
American Railroads, if applicable, and with all rules and
regulations of the Interstate Commerce Commission, the
Department of Transportation and any other legislative,
executive, administrative, judicial or governmental body
exercising any power or jurisdiction over any such Unit, to
the extent such laws and rules affect the ownership,
possession, operations or use of such Unit; and Lessee shall
and does hereby indemnify and hold harmless Lessor from and
against any and all liability and damages that may arise from
any violation of this Section 6, or of any such laws, rules
or regulations By Lessee, its agents, employees, or any other
person. In the event that such laws, rules or regulations
require any alteration, change, modification or enhancement
of any nature whatsoever to the Units or any Unit and such
alterations, changes, modifications or enhancements in the
aggregate exceed One Thousand Dollars ($1000.00) for any
Unit, Lessee, at its sole option, may: (i) make such
alterations, changes, modifications and enhancements at its
own expense and to use, maintain and operate such Units in
full compliance with such laws, rules, and regulations so
long as such Units are subject to this Lease; provided,
however, that Lessee may, in good faith, contest the validity
or application of any such law, rule or regulation in any
reasonable manner that does not, in the sole opinion of
Lessee, adversely affect the rights of Lessor in the Units or
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hereunder, or (ii) terminate this Lease and return the Units
to Lessor, unless Lessor &grees, at its cost and expense, to
make the necessary alterations, changes, modifications or
enhancements, with the rental being abated while such

alterations, changes, modifications or enhancements are being
made. =

7. Filings. Lessee agrees to prepare and deliver to
Lessor within a reasonable time prior to the required date of
filing (or, to the extent permissible, file on behalf of, and
furnish a copy to Lessor) any and all reports required to be
filed by Lessor which Lessor has advised Lessee, in writing,
are required to be filed by Lessor or requested by Lessor to
be filed, with any federal, state or other regulatory
authority by reason of the ownership by Lessor of the Units,
the security title of Lessor to the Units or the leasing of
the Units to Lessee; provided, however, that Lessor shall be
responsible for filing this Lease with the Interstate
Commerce Commission pursuant to 49 U.S.C. 11303.

Lessee will cause each Unit to be kept numbered with
Lessor’s reporting marks and identifying number as set forth
in Exhibit A hereto and all other markings and stenciling
required by the Interchange Rules and the Codes of Car Hire
and Car Service Rules of the Association of American
Railroads, as the same may be amended from time to time, and
will keep and maintain Lessor's reporting marks and
identifying number, plainly, distinctly, permanently and
conspicuously marked on each side of each Unit.

Lessee will not allow the name of any person, associa-
tion or corporation to be placed on any of the Units as a
designation which might be interpreted as a claim of
ownership thereof.

8. Taxes and Other Assessments. Lessee shall be
responsible for, and shall indemnify and hold Lessor harmless
from, all taxes (including, without limitation, sales, use,
excise, import, domestication, personal property, ad valorem,
withholding, stamp, documentary and other taxes imposed in
lieu of such taxes, and excluding only any federal income
taxes of Lessor or any state, local or foreign taxes imposed
upon or measured by net income of Lessor or imposed in lieu
of such taxes), license fees, assessments, charges, duties,
fines and penalties, currently or hereinafter levied or
imposed by any state, local, federal or foreign authority
(all such expenses, taxes, license fees, assessments,
charges, fines or penalties being hereinafter called
"Assessments") upon or in connection with or measured by this
Lease or any sale, rental, use, payment, shipment or delivery
made pursuant to this Lease that are in addition to any taxes
already imposed upon Lessor solely as a result of its
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ownership of the Units and will keep at all times all and
every part of the Units free and cleapgof all Assessments
(other than assessments that are not the responsibility of
Lessee pursuant to this Sectlon 8) that might in any way
affect the title of Lessor to any Unit or result in a lien
upon any Unit. In the event that during the continuance of
this Lease any reports or information with respect to
Assessments involving the. Units are required to be made or
provided, Lessee will make.or provide such information or
reports in such manner aswyhall be satisfactory to Lessor.
Lessee shall, whenever requested by Lessor, submit to

Lessor copies of returns, statements, reports, billings and
remittances, or furnish other evidence satisfactory to Lessor
of Lessee’s performance of its duties under this Section 8.
Lessee shall also furnish promptly on request all data as
Lessor shall reasonably require to permit Lessor’s compliance
with the requirements of taxing jurisdictions.

To the extent that Lessee is prohibited by law from
performing in its own name the duties required by this
Section 8, and only to such extent, Lessor hereby authorizes
Lessee to act in Lessor’s name and on its behalf; provided,
however, that Lessee shall indemnify and hold Lessor harmless
from and against any .and all claims, cost, expenses, damages,
losses and liabilities incurred in connection therewith as a
result of or incident to, any action by Lessee pursuant to
this authorization, other than those resulting from the gross
negligence or willful misconduct of Lessor.

In the event that, during the continuance of this Lease,
the Lessee shall become liable for the payment or reimburse-
ment of any Assessments pursuant to this Section 8, such
liability shall continue, notwithstanding the termination of

this Lease, until such Assessments are paid or reimbursed by
Lessee,

9. Indemnification. Except as otherwise provided in
this Lease, Lessee assumes liability for, and hereby agrees
to indemnify, protect and keep harmless Lessor, its
employees, agents, successors and assigns from and against
any and all liabilities, obligations, losses, damages,
injuries, claims, demands, penalties, actions, costs and
expenses, including reasonable attorney’s fees, of whatsoever
kind and nature, arising out of any breach of this Lease by
Lessee, or arising out of the possession, use, condition,
operation, ownership, selection, delivery, leasing or return
of the Units or any Unit, regardless of where, how and by
whom operated other than those arising from the gross
negligence or willful misconduct of Lessor. The indemnities
and assumptions of liabilities and obligations herein
provided for shall continue in full force and effect
notwithstanding the expiration or other termination of this
Lease. Lessee is an independent contractor and nothing
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contained in this Lease shall authorize Lessee or any other
person to operate any of th%?Units so as to incur or impose
any liability or obligation "for or on behalf of Lessor.

Lessor shall not be liable for any loss of or damage to
any commodities loaded or shipped in the Units. Lessee
agrees to assume responsibility for, to indemnify Lessor
against, and to hold Lessor harmless from, any claim in re-
spect of such loss or damage and to assume responsibility for
any damage caused to any Unit by such commodities.

10. Lessor’s Performance of Lessee’s Obligations. If
Lessee shall fail to duly and promptly perform any of its
obligations under this Lease with respect to the Units,
Lessor shall have the option, but not the obligation, to
perform any act or make any payment that Lessor deems
necessary for the maintenance and preservation of the Units
and Lessor’s title thereto, including payments for
satisfaction of liens, repairs, assessments, levies and
insurance, and all sums so paid or incurred by Lessor, and
any reasonable legal and accounting fees incurred by Lessor
in connection therewith shall be additional rent under this
Lease payable by Lessee to Lessor on demand. The performance
of any act or payment by Lessor as aforesaid shall not be
deemed a waiver or release of any obligation or default on
the part of the Lessee, and Lessee shall continue to be
liable for any such performance or payment by Lessor

notwithstanding the expiration or earlier termination of this
Lease.

11. Insurance. Lessee agrees to include the Units in
its regular program of insurance but nothing in this Lease
shall be deemed to require Lessee to change its insurance
program or to take out separate insurance on the Units.
Lessee will promptly notify Lessor of any material change in
its insurance progranm.

12. Risk of Loss. Lessee assumes all risk of loss,
damage, theft, condemnation or destruction of the Units.
Except as provided in this Section 12, no such loss, damage,
theft, condemnation or destruction of the Units, or any Unit,
in whole or in part, shall impair the obligations of Lessee
under this Lease, all of which shall continue in full force
and effect. Whenever any Unit shall be or becomes worn out,
lost, stolen, destroyed or damaged, from ordinary use,
neglect, abuse, fire, the elements or any other cause
whatsoever, or taken or requisitioned by condemnation or
otherwise (such occurrences being hereinafter called
"Casualty Occurrences"”") during the Term of this Lease, Lessee
shall, promptly after it shall have been determined that such
Unit has suffered a Casualty Occurrence, but in any event
within thirty (30) days after such Casualty Occurrence or
within such shorter times as may be required by an applicable
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rules or regulations of the Association of American
Railroads, notify Lessor in writing of such Casualty
Occurrence. In the event any of the Units suffers a Casualty
Occurrence, Lessee shall pay to Lessor an amount equal to the
accrued Rent for such Unit(s) to the date of payment plus the
specified Casualty Value with Lessee to retain the destroyed
car.

CASUALTY OCCURRENCE SETTLEMENT

Between Months 01 and 12: $30,000.00 per car
13 and 24: $27,500.00 per car
25 and 36: $25,000.00 per car
37 and 48: $22,500.00 per car
49 and 60: $20,000.00 per car
60 and thereafter: $17,500.00 per car
13. Annual Report. On or before March 1 of each year

during the Term of this Lease, Lessee will furnish to Lessor,
Lessee’'s certificate, as of the preceding December 31, (i)
showing the amount, description and numbers of Units then
leased hereunder and the amount, description and numbers of
units then leased hereunder and the amount, description and
numbers of all Units that may have suffered a Casualty
Occurrence during the preceding twelve (12) months (or since
the Commencement Date in the case of the first such Lessee’s
certificate), and such other information regarding the
condition and state of repair of the Units as Lessor may
reasonable request, (ii) stating that, in the case of all
Units repaired or repainted during the period covered
thereby, the markings required by Section 7 hereof have been
preserved or replaced, and (iii) containing all other
information in the possession of Lessee that is required to
be filed by Lessor with any division of the Association of
American Railroads, the Interstate Commerce Commission, the
Department of Transportation, or, any other federal, state,
administrative, legislative, judicial or governmental body
having jurisdiction in the matter. Lessor shall have the
right, but not the obligation, by its authorized
representative upon proper notice to Lessee, and in such a
manner as not to disrupt or interfere with the safe operation

of Lessee’s business, to inspect the Units and the records of
Lessee with respect thereto.

14. Lessee Default. Lessee shall be in default under
this Lease upon the happening of any of the following events
or conditions {hereinafter referred to as "Events of
Default") during the Term of this Lease:

(a) If Lessee fails to pay any sum required to be paid
hereunder on or before the due date and such failure
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continues for a period of ten (10) consecutive days;

(b) If Lessee fails at any time to procure or maintain
any insurance coverage required by this Lease;

(c) If Lessee fails to observe or perform any of the
convenants, conditions and agreements on the part of Lessee
to be observed or performed and contained herein (other than
the payment of any sums required to be paid hereunder and
other than the obligation to procure and maintain any
insurance coverage required by this Lease) or any schedule or
any supplement or rider hereto, and such default shall
continue for thirty (30) days after receipt by Lessee of
written notice of such default;

(d) If Lessee consents to the appointment of a
receiver, trustee or liquidator of itself or of a substantial
part of its property, or shall admit in writing its inability
to pay its debts generally as they become due, or shall make
a general assignment for the benefit of creditors, or shall
file a voluntary petition in bankruptcy or a voluntary
petition or an answer seeking reorganization in a proceeding
under any bankruptcy law (now or hereafter in effect) or any
answer admitting the material allegations of a petition filed
against Lessee in any such proceedings, or Lessee shall by
voluntary petition, answer or consent seek relief under the
provisions of any now existing or future bankruptcy or other
similar law providing for the reorganization or winding up
of a business, or providing for an agreement, composition,
extension or adjustment with its creditors;

(e) If an order, judgment or decree shall be entered
by any court of competent jurisdiction appointing, without
the consent of Lessee, a receiver, trustee or liguidator
of Lessee or of any substantial part of its property, or
sequestering any substantial part of the property of Lessee,
or granting any other relief in respect of Lessee under the
federal bankruptcy laws, and any such order, judgment or
decree of appointment or sequestration shall remain in force
undismissed, unstayed or unvacated for a period of sixty (60)
days after the date of entry thereof;

(f) If a petition against Lessee in a proceeding under
the federal bankruptcy laws or other similar insolvency laws
(as now or hereafter in effect) shall be filed and shall not
be withdrawn or dismissed within sixty (60) days thereafter,
or if, under the provisions of any law providing for
reorganization or winding up of corporations that may apply
to Lessee, any court of competent jurisdiction, custody or
control shall remain in force unrelinquished, unstayed or
unterminated for a period of sixty (60) days;

(g) If Lessee shall make or permit any unauthorized
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assignment or transfer of this Lease, the Units or any
interest therein: or

(h) If any material representation or warranty of
Lessee contained in this Lease shall prove to be materially

untrue or incorrect and the interests of Lessor are adversely
affected thereby.

15. Lessor’s Remedies. (a) Upon the occurrence of any
one or more of the Events of Default specified in Section 14
above, and at any time thereafter (unless such Event of
Default shall have been waived in writing by Lessor), Lessor
may without any further notice exercise any one or more of
the following remedies:

(i) Declare all unpaid Gross Rent under this Lease to
be immediately due and payable;

(ii) Terminate this Lease as to any or all Units without
relieving Lessee of any of its obligations hereunder;

{iii) Cause Lessee, at its sole expense, to promptly
return the Units to Lessor in accordance with the terms and
provisions of Section 17 hereof;

(iv) Use, hold, sell, lease or otherwise dispose of the
Units or any Unit on the premises of Lessee or any other
location without affecting the obligations of Lessee as
provided in this Lease; provided, however, that Lessor shall
not store any Units on Lessee’s premises beyond the Basic
Term Expiration Date plus the additional time specified in
Section 17 (c).

{v) Sell or lease the Units or any Unit at public
auction or by private sale or lease at such time or times and
upon such terms as Lessor may determine, free and clear of
any rights of Lessee and, if notice thereof is required by
law, any notice in writing of any such sale or lease by
Lessor to Lessee not less that ten (10) days prior to the

date thereof shall constitute reasonable notice thereof to
Lessee;

(vi) Proceed by appropriate action either at law or in
equity to enforce performance by Lessee of the applicable
covenants of the Lease or to recover damages for the breach
thereof; or

(vii) Exercise any other right accruing to Lessor under
any applicable law or in equity.
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(b) If any Unit is sold, leased or otherwise disposed
of pursuant to this Section 15, Lessee shall be liable to
Lessor for and Lessor may recover from Lessee, as damages for
the breach of this Lease, and not a penalty, the amount by
which the proceeds of such lease, sale, or other disposition
is less than the sum of: (i) All due, unpaid and accrued
Gross Rent for such Unit as of the date of the Event of

Default; (ii) The actual value of such Unit as of the date of
default by Lessee as determined by an independent appraiser
to be appointed by Lessor; (iii) An amount equal to accrued
Assessments and other amounts payable hereunder by Lessee
with respect to such Unit; and (iv) All cost, expenses,
losses and damages incurred or sustained by Lessor by reason
of such default including, without limitation, attorneys’
fees and appraisal fees. If on the date of termination or
repossession pursuant to this Section 15, any Unit is
damaged, lost, stolen or destroyed, or subject to any levy,
seizure, assignment, application or sale for or by any
creditor or governmental agency, Lessee shall remain liable
for the damages set forth in this Section 15(b), less the
amount of the recovery, if any, actually received by Lessor

from Lessee’s insurance or otherwise from or through Lessee
in connection therewith.

(c) No right or remedy conferred on or reserved to
Lessor by this Lease shall be exclusive of any other right or
remedy herein or by law provided. All rights and remedies
of Lessor conferred on Lessor by this Lease or by law shall
be cumulative in addition to every right and remedy available
to Lessor. No failure on the part of Lessor to exercise and
no delay in exercising and right or remedy hereunder shall
operate as a waiver thereof unless specifically waived by
Lessor in writing; nor shall any single or partial exercise
by the Lessor of any right or remedy hereunder preclude any
other or further exercise thereof or the exercise of any
other right or remedy.

(d) 1In the event that Lessor shall bring any action,
proceeding, or suit to enforce any of its rights hereunder
and shall be entitled to judgment, then in such action,
proceeding or suit Lessor may recover reasonable expenses,
including attorneys’ fees, and the amount thereof shall be
included in such judgment. In the event that Lessor has
incurred any expenses and attorneys’ fees in the enforcement
of any of its rights hereunder without having brought any
action, proceeding or suit to so enforce any such right, then

Lessor may recover from Lessee any reasonable expenses and
attorney’s fees so incurred.

(e) Promptly after Lessee has notice of any event that
has occurred and is continuing that would constitute an Event
of Default but for the requirement that notice be given or
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time elapse or both, Lessee shall give written notice thereof
to Lessor.

(16) Lease Renewal Option. Provided that this Lease
has not been earlier terminated and no Event of Default has
occurred and is continuing, the Lessee may, upon notice given
to Lessor 120 days prior to the Basic Term Expiration Date,

or the end of each renewal period for which the option has
been exercised, extend the Lease with respect to all of the
Units for up to three (3) successive periods of not less that
one year each, the first such period commencing on the day
following the Basic Term Expiration Date; provided that the
total of all such periods under this Section 16 shall not
exceed three (3) years. The rent payable for each unit
during each one year option term shall be at the same monthly
rate as the Basic Rent provided in Exhibit B.

(17) Return of Units. At the expiration of this Lease,
or at the direction of Lessor pursuant to Section 15 of this
Lease, Lessee shall forthwith deliver possession of the Units
to the Lessor. It is agreed that Lessee’s return obligation
shall be to return the Units free of all AAR Rule 95 damage,
and suitable for Interchange under the rules of the Associa-
tion of American Railroads except Lessee will not be
responsible for any requirements of Rule 88 occurring as
result of ownership change by the Lessor at Lease
termination. For the purpose of delivering possession of the
Units to the Lessor as above required, Lessee shall at its
own cost, expense and risk:

(a) Place the Units upon such storage tracks of
Lessee as Lessor may reasonably designate;

(b) Promptly upon request by Lessor, remove any
markings on the Units which indicate Lessee has any interest
in the Units and if requested by Lessor, at Lessee’s cost,
remark the Units in accordance with Lessor’s instructions;

(c) Permit Lessor to store such Units on such tracks
at the risk of Lessee until such Units have been sold, leased
or otherwise disposed of by the Lessor, provided, however,
that Lessor shall not be entitled to store such Units on such

tracks for more than ninety (90) days after the termination
of this Lease; and

(d) Transport the Units to any place on the lines of
any railroad operated by Lessee or any of its affiliates or
to any connecting carrier for shipment, all as directed by
Lessor; provided, however, that Lessee shall not be required
to transport any Unit more than once pursuant to this Para-
graph (d).
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The assembling, delivery, storage and transporting of
the Units as hereinbefore provided shall be at the expense
and risk of Lessee and are of the essence of this Lease, and
upon application to any court of equity having jurisdiction
in the matter Lessor shall be entitled to a decree against
Lessee requiring specific performance of the covenants of
Lessee so to assemble, deliver, store and transport the
Units. During any storage period, Lessee will, upon proper
notice, permit, at Lessor’s cost and expense, Lessor or any
person designated by it, including the authorized
representative or representatives of any prospective
purchaser of the Units or any Unit, to inspect the same,
provided that such inspection is conducted in accordance with
normal industry practice and at such times, and in such a
manner that it does not interfere with the safe operation of
Lessee’s business. Lessee shall indemnify, protect and keep
harmless Lessor, its employees, agents, successors and
assigns from and against any and all liabilities,
obligations, losses, damages, injuries, claims, actions,
costs and expenses (including reasonable attorney fees)
for personal injuries or property damage arising our of
Lessor’s inspection of the Units pursuant to Section 13 or
this Section 17, other than those resulting from the gross

negligence of the Lessor or other party seeking indemnity
hereunder.

(18) Assignment. Lessee may not, by operation of law
or otherwise, assign, transfer, pledge, hypothecate or
otherwise dispose of this Lease or any interest herein, or
sublet any of the Units for more than six (6) months, or
enter into consecutive subleases to the same sublessee for
more than six months, without Lessor’s prior written consent;
provided, however, that no consent shall be required for an
assignment or sublease to an affiliate of Lessee but further
provided that no such assignment or sublease shall relieve
Lessee of its obligations under this Lease. This lease may
be assigned by Lessor only upon the prior written consent of
the Lessee which shall not be unreasonably withheld.

(19) Lessee’s Representations and Warranties. Lessee
represents and warrants as follows:

(a) Lessee is a corporation duly organized, validly
existing and in good standing under the laws of the State of
Pennsylvania. Lessee has the corporate power to engage in
the transactions contemplated by the Lease, and Lessee's
execution, delivery and performance of the Lease have been

duly authorized by all necessary corporate action on the part
of Lessee;
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(b) There is no action, suit or proceeding pending or
threatened against or affecting Lessee before or by any
court, administrative agency or other governmental authority
which brings into question the validity of the transactions
contemplated by the Lease;

(c) Neither the execution and delivery by Lessee of
the lLease nor the consummation by Lessee of the transactions
contemplated thereby, conflicts with or results in a breach
of any of the provisions of the certificate of incorporation
or by-laws of Lessee, or of any applicable law, judgment, or-
der, writ, injunction, decree, rule or regulation of a court,
administrative agency or other governmental authority, or of
any indenture, agreement or other instrument to which Lessee
is a party or by which it is bound or constitutes
a default under any thereof;

(d) No consent, approval or other authorization of or
by any court, administrative agency, other governmental
authority or by any other person is required, except such
consents, approvals or other authorizations which have been
obtained, in connection with the execution, delivery or
performance by Lessee of, or the consummation by Lessee of
the transactions contemplated by, the Lease;

(e) The Lease constitutes a legal, valid and binding

instrument enforceable in accordance with its terms against
Lessee; and

(f) Lessee will deliver to Lessor an opinion of

counsel substantially in the form of Exhibit D attached
hereto.

20. Notices. Unless otherwise agreed to in writing by
the parties, any notice required or permitted to be given by
either party hereto to the other shall be in writing and
shall be deemed given when sent via fax with the original

sent by United States Mail, postage prepaid, addressed as
follows:

To Lessor: ITG, INCORPORATED
106 N. Main Street
Victoria, Texas 77901
Fax (512) 573-6452

Attention: President
To Lessee: CONSOLIDATED RAIL CORPORATION
1334 Six Penn Center Plaza

Philadelphia, PA 19103
Fax (215) 977-5346
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Attention: Thomas J. Hieber
Assistant Treasurer
Finance & Investor Relations

Notices to Lessee with respect to paragraph 4
"Maintenance and Repairs" shall be sent to the following:

Mr. Tom McGraw

Director of Finance

Room 1310

6 Penn Center Plaza

Philadelphia, Pennsylvania 19103
Fax (215) 977-5346

and
Mechanical Department,
L. L. Kane,

or, W. T. (Bill) Kelly
Fax (215) 977-1310

or at such other place as the parties hereto may from time to
time designate by notice, each to the other. If the term
"Lessee" as used in this Lease refers to more than one person
or entity, any notice,; consent, approval, request, bill,
demand or statement given a aforesaid to any one of such

persons or entities shall be deemed to have been duly given
to Lessee.

21. Invalid Provisions. Any provision of this Lease
that is prohibited or unenforceable in any jurisdiction,
shall be, as to such jurisdiction, ineffective to the extent
of such prohibition or unenforceability without invalidating
the remaining provisions hereof, and any such prohibition or
unenforceability in any Jjurisdiction shall not invalidate or
render unenforceable such provision in any other jurisdic-
tion.

22. Miscellaneous Provisions. (a) This Lease
exclusively and completely states the rights of the Lessor
and the Lessee with respect to the leasing of the Units and
supersedes all other agreements, oral or written, with
respect thereto. No variation or modification of this Lease
and no waiver of any of its provisions or conditions shall be
valid unless in writing and signed by duly authorized
officers of Lessor and Lessee.

(b) This Lease shall be executed in four counter-
parts. The single executed counterpart of this Lease marked
"Counterpart No. 1" shall be the original and all other
counterparts hereof shall be duplicates. To the extent that
this Lease constitutes chattel paper, as such term is defined
in the Uniform Commercial Code as in effect in an applicable
jurisdiction, no security interest in this Lease may be
created through the transfer or possession of any counterpart
other than that marked "Counterpart No. 1"
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{c) The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the
Commonwealth of Pennsylvania; provided, however, that the
parties shall be entitled to all rights conferred by 49
U.8.C.11303 and such additional rights arising out of the

filing, recording or depositing hereof and of any assignment
hereof or out of the marking on the Units as shall be
conferred by the laws of the several jurisdictions in which
this Lease or any assignment hereof shall be filed, recorded
or deposited or in which any Unit may be located.

(d) Nothing contained herein shall give or convey to
Lessee any right, title or interest in and to the Units
leased hereunder except as a Lessee thereof, and the Units
are and shall at all times be and remain the sole and
exclusive property of Lessor.

(e) Any cancellation, termination or assignment of
this Lease by Lessor or Lessee pursuant to the terms and
provisions hereof, or any schedule, supplement, rider or
amendment hereto, or any termination of the Term by lapse of
time, shall not release Lessor or Lessee from any then
outstanding obligations and/or duties to Lessor or Lessee
hereunder.

(f) Time is of the essence of this Lease.

(g) It is expressly understood and agreed by the
parties hereto that this instrument constitutes a lease of
the Units only, and that no joint venture or partnership is
being created.

{h) To the extent there exists any conflict between
the terms and provisions of this Lease and the terms and
provisions of the Interchange Rules or the Codes of Car Hire
and Car Service Rules of the Association of American
Railroads, this Lease shall control.

(i) Lessee shall not use the Units, or any Unit, for
the storage or hauling of any hazardous, toxic or
radiocoactive substance or materials.

(j) Lessee hereby authorizes Lessor, and agrees that
Lessor shall be entitled, to access UMLER and receive all
information thereof with respect to the Units, or the use and
operation thereof, together with all other such information
as may be available from the Association of American
Railroads, and Lessee agrees to execute such instruments or
consents as may be necessary or required in order to carry
out the intent of this paragraph (k).
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COUNTERPART NO. 1

IN WITNESS WHEREOF, the parties have caused this Lease to be
executed as of the day and year first above written.

LESSOR: ITG, I CORPORA?iZ

By: D X 'gv.\o\ "ID (-7 7€
Y l “ X

Name: N\‘\m\\ AR ‘& o %&\; . Q.Q

Title: Toasdewd

LESSEE:
CONSOLIDATED RAIL CORPORATION
By: n//mb// ™ yaf10/70

Name: 7/ 1 TV Ao B res it

Title: D, 2ec Aol - pJ/,‘\’/,W/a/?j;
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of any applicable law, Judgment, order, writ, injunction,
decree, rule or regulation of any court, administrative
agency of other governmental authority, or of any indenture,
agreement or other instrument to which it is bound, or con-
stitutes a default under any thereof.

4. No consent, approval or other authorization of or by
any court, administrative agency, other governmental autho-
rity or by any other person is required except such consents,
approvals or other authorizations which have been obtained,
in connection with the execution, delivery of performance by
the Company of, or the consummation by the Company of the
transactions contemplated by, the Lease.

5.. Assuming the due execution and delivery of the Lease
by the other parties thereto, the Lease constitutes a legal,

valid and binding instrument enforceable in accordance with
its terms against the Company.

Our opinion is qualified to the extent that the remedies
available to enforce our rights under the Lease may be

limited by bankruptcy, insolvency and other laws respecting
creditors’ rights generally,

Very truly yours,
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EXHIBIT A

DESCRIPTION OF THE UNITS

Car Numbers: 9120 through 9159

Car Owner Marks: ITGX

Class of Car: HK H330

Number of Cars: Forty (40)

Capacity of Cars: 108-Ton 4040 Cu. Ft.
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EXHIBIT B

RENT AND OTHER TERMS OF THE LEASE

RENT:

Interim Rent, as to each Unit, shall equal the cost of
such Unit divided by the cost of all Units to be delivered,
multiplied by .0329, multiplied by the number of days from

and including the Delivery Date to but not including the

Commencement Date.

Basic Rent, as to each Unit, shall equal $410.00 per

month during the Basic Term.

POINT(S) OF TENDER: F.O.T. Southern Pacific Interchange

Eagle Mills, Arkansas

BASIC TERM EXPIRATION DATE: November 30, 1993
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EXHIBIT C

ACCEPTANCE CERTIFICATE

CONSOLIDATED RAIL CORPORATION ("Lessee"), a Pennsylvania
corporation, does hereby represent, acknowledge, warrant and
agree as follows:

1. Lessee has received this day of

1990, at

b 3

from ITG, INCORPORATED ("Lessor"), a Texas corporation, pos-

session of the Units described on Exhibit A hereto.

2. All of the foregoing have been delivered and accept-
ed on the date above mentioned to Lessee’s full satisfaction
and pursuant to the terms and provisions of the Railroad
Equipment Lease between Lessee and Lessor, dated as of
November 16, 1990, (hereinafter referred to as the "Lease").
Capitalized terms used in this Certificate and not defined
herein shall have the meanings given them in the Lease.

3. The Units as described on Exhibit A hereto have been
fully examined by Lessee and have been received in a condi-
tion fully satisfactory to Lessee and in full conformance
with the requirements of the Interchange Rules of the
Association of American Railroads and the Lease in every
respect.

4, The date set forth in paragraph 1. above is the
Delivery Dafe for the Units listed on Exhibit A hereto, and
Interim Rent accrues for such Units beginning on the Delivery

Date and continuing through the Interim Term at the rate set
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forth in Exhibit B. to the Lease.

5. The Lease is in full force and effect, and Lessee has no
claims, offsets, deductions, set-offs or defenses of any kind

or nature in connection with said Lease.

CONSOLIDATED RAIL CORPORATION

By:

Name':

Title:
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EXHIBIT D

OPINION OF LESSEE'S COUNSEL

(Date)

ITG INCORPORATED
106 N. Main Street
Victoria, Texas 77901

Attention: President
Ladies and Gentlemen:

As counsel for Consolidated Rail Corporation, a
Pennsylvania corporation (the "Company"), we have represented
the Company in connection with the authorization, execution
and delivery by the Company of that certain Railroad
Equipment Lease dated as of November 16, 1990, (the "Lease")
between the Company and ITG Incorporated, a Texas corpora-
tion. Capitalized terms used herein shall have the same
meanings as in the Lease.

In this connection, we have examined originals or
counterparts, executed on behalf of the Company, of the Lease
and have also examined originals or copies, certified to our
satisfaction of such record, certificates and documents as
were deemed relevant and necessary in our judgment to render
the opinions expressed below.

Based upon the foregoing we are of the opinion:

1. The Company is a corporation duly organized, validly
existing and in good standing under the laws of the State of
Texas. The Company has the corporate power to engage in
Transactions contemplated by the Lease, and the Company’s
execution, delivery and performance of the Lease have been
duly authorized by all necessary corporate action on the part
of the Company.

2. There is no action, suit or proceeding pending or,
to my knowledge, threatened against or affecting the Company
before or by any court, administrative agency or other
governmental authority which brings into questions the
validity of the transactions contemplated by the Lease.

3. Neither the execution and delivery by the Company of
the Lease nor the consummation by the Company of the
transactions contemplated thereby, conflicts with or results
in a breach of any of the provisions of the certificate of
incorporation of by-laws of the Company, or to my knowledge,
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of any applicable law, judgment, order, writ, injunction,
decree, rule or regulation of any court, administrative
agency of other governmental authority, or of any indenture,
agreement or other instrument to which it is bound, or con-
stitutes a default under any thereof.

4. No consent, approval or other authorization of or by
any court, administrative agency, other governmental autho-
rity or by any other person is required except such consents,
approvals or other authorizations which have been obtained,
in connection with the execution, delivery of performance by
the Company of, or the consummation by the Company of the
transactions contemplated by, the Lease.

5. Assuming the due execution and delivery of the Lease
by the other parties thereto, the Lease constitutes a legal,
valid and binding instrument enforceable in accordance with
its terms against the Company.

Our opinion is qualified to the extent that the remedies
available to enforce. our rights under the Lease may be
limited by bankruptcy, insolvency and other laws respecting
creditors’ rights generally.

Very truly yours,
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